
Department of the Treasury 

Office of Thrift Supervision 

December 2,1996 Number: 162 

The Office of Thrift Supervision (OTS) has taken 
another step to reduce regulatory burden by 
adopting the attached slimmed down, streamlined 
version of regulations dealing with conflicts of in- 
terest, corporate opportunity and hazard in- 
surance. 

The final rule, effective Jan. 1, 1997, reduces the 
number of regulations and policy statements deal- 
ing with these subjects from eight to three, cutting 
more than five pages from the Code of Federal 
Regulations. The final rule is substantially similar 
to the one proposed June 14, 1996. 

In the final rule, conflicts of interest have been 
clarified, and specific examples given of pro- 
hibited conflicts for directors and officers of sav- 
ings associations. The corporate opportunity 
section now contains a “safe harbor” provision. 

The final rule was drafted using plain language to 
improve conciseness and clarity, and it was de- 

signed to eliminate duplication and overlap in reg- 
ulations. For example, OTS dropped the policy 
statement under which associations must require 
hazard insurance on mortgaged property, because 
the matter has been superseded by the Inter- 
agency Real F-state Lending Guidelines. 

The agency is seeking to move away from regu- 
lations that micromanage thrift operations. The 
final rule achieves the right balance by putting 
key safety and soundness requirements in binding 
regulations and placing more detailed guidance 
on prudent practices in the agency’s Thrift Activ- 
ities Regulatory Handbook. 

The final rule was published in the No- 
vember 27, 1996, edition of the FederalReglster, 
Vol. 61, No. 230, pp. 60173-60179. 

For further information contact: 
Francis Raue (202) 9065750 
Deborah Dakin (202) 906-6445 

Nicolas P. Retsinas 
Director 
Office of Thrift Supervision 

Attachment 
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The pmvisions of 5 U.S.C. 553(d) 
relating to notice of the effective date of 
a rule have not been followed in 
connectton with the adoption of these 
amendments bsceuse the low reserve 
tnmche adjustment and the reservable 
liabilities adjustment are expected. 
ministerial amendments prescribed by 
stetute. Moreover, they are required to 
be effective for the next calendar year 
even though the date which they are 
required to reflect are only available late 
in the prior year. In addition. the 
reservable tisbilities adjustment and the 
increase in deposit cutoff levels for 
repor+ing purposes relieve e restriction 
on depository institutions. and the low 
reserve tram&e “ill have a de minimis 
effect cm depository institutions with 
net tmnsaction eccounts exceedtng 
$49.3 million. Accordingly. them is 
good cause to determine, and the Board 
so determines, that such notice is 
impracticable or unnecessary. 

Regulatory Flexibility Analysis 

The Board certifies that these 
amendments will not have a substantial 
economic impact cm smell deprmitcry 
institutions. See “Notice and public 
participation” above. 

List of subjects in 12 CTX Part 204 

Banks. banking. Reporting end 
mcordkeeping requirements. 

For the reasons set forth in the 
preamble. the Board is amending 12 
CFR Pert 204 as follows: 

PART 204-RESERVE 
REQIJIREMEMS OF DEPOSITORY 
INSTIWTIONS (REOULATION D) 

1. The authority citstion for Part 204 
continues to read as follows: 

Authmity: 12 “.S.C 24Ll(al, 24e(c). 371a. 
48,. 60,. a,. and 3~15. 

2. In § 204.9 paragraph (a) is revised 
to read as follows: 

(XU.9 Weave mqulmrmnt retilloe. 

[a)(1) Reserve percentages. The 
following reserve ratios et-e prescribed 
for all depository institutions. Edge and 
Agreement corporations, and United 
States branches and agencies of foreign 
benkez 

Net lra~tion ac- 
CO”“,s: 
So 10 $49.3 million 
Over S-39.3 mi!4iM 

3 percent Of amOunt 
S1.479.wO @us 10 

W 
0 percent 

made by the pragraph (a)(*) Of this Secti0”. 

(21 Exemption from resenre 
requirements. Each depository 
institution. Edge or agreement 
corporation, and U.S. branch or agency 
of a foreign bank is subject to a zero 
percent reserve requirement on an 
amount of its transaction accounts 
subject to the low reserve tranche in 
pengraph (a)(11 of this section not in 
excess of $4.4 million determined in 
accordance with 6 204,3(a)(3). 
f l . * *. 

By o&r of the Board of Co-or3 of the 
Federal Rsssrve System. November 21. ,QQe. 
wilttam w. wiles. 

DEPARTMENT OF THE TREASURY 

12 CFR Parts 545,5.56,560,562, Sri 
[No. e6411] 

RIN W5O-AA88 

Conflicts of Interest Corporate 
Oppoltvnlty and Hazard Insurance 

A0OEYCI: Of&x of Thrift Supervision, 
TIWasUry. 
ACTION: Final rule. 

9ttYWUR”: The Offiw of Thrift 
Supervision [CJTS or agency) is today 
issuing e final rule updating end 
substantially sbeamlining its 
regulations and policy statements 
concerning conflicts of interest. 
usurpation of corporate opportunity and 
hazard insurance. These amendments 
em being made pureuant to the 
Regulatory Reinvention Initiative of the 
Vice President’s Naional Perfonnshce 
Review (Reinvention Initiative) and 
section 303 of the community 
Development and Regulatory 
improvement Act of 1994 (CDRJA], 
which requires OTS and other federal 
banking agencies to review, streamline, 
and modify regulations and policies to 
improve efficiency, reduce unnecessary 
costs, and remove inconsistent. 
outmoded and duplicative 
requirements. 
Z’WXIWE 9m: January 1.1997. 
FOR FURTHER IWFOR”A,,O,, CONTACT: 
Robyn Dennis, Manager, Thrift Policy. 

(202) 9065751; or Francis Raue. Policy 
Analyst, (202) 9065750. Supervision 
Policy: Deborah D&n. Assistant Chief 
Counsel, (202) 9066445. Regulations 
and Legislation Division, Chief 
Colmsel’s Office. 

SUPPLEMENTARY INFORWTION: 
Table of Contents 
1. Backeraund 
II. Summary of bmments and Description of 

the Final Rule 
A. Genaral Discussion of the Comments 
B. Section-by-Section Analysis 
C. Description of Final Rule 

III. Disposition of Existing Conflicts of 
Interest. Corporate Opportunity and 
Hazard insurance Regulations and Policy 

Iv. Executive Order 12866 
V. Untinded Mandates Act of 1995 
VI. Regulatory Flexibility Act Analysis 

I. Background 
In a comprehensive review of its 

reguletions. beginning in the spri,,g of 
1995. pursuant to section 303 of the 
CDRL4 ’ and the Administration’s 
Reinvention lnitistive, OTS identified 
itsconflicts of interest. corporate 
opportunity and hazard insurance 
regulations and policy statements as an 
important eree for updating and 
stmemliIGng. Bach conflicts of interest, 
corporate opportunity and hazard 
insurettce regulation end policy 
statement was reviewed to determine 
whether it wes current end 
understandable; imposed the least 
possible burden consistent with safety 
and soundness and statutory 
requirements: addressed subject matter 
more suited for handbook guidance: and 
“es written in a clear. straightforward 
manner. OTS also sought industry input 
mgerding stefrs initial 
mconnnendeticms tbmugh an industry 
focus group consisting of five thrift 
representatives, en industry trade 
association end OTS staff. As a result of 
this review, OTS identified s number of 
ways in which its conflicts of interest, 
corporate opportunity and hazard 
insuance ragulstions end policy 
statements could be revised to reduce 
regulatory burden. On June 14,1996. 
OTS issued s notice of proposed 
rulemskin .z 

Today’s Yin al rule is substantially 
similar to the June proposal. The 
contlicts of interest rule has been 
clarified to give mars specificity on 
what conflicts are prohibited. The 
contlicts of interest provisions apply if 
there is disclosure to the board of 
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transaction and recu~es himself or 
herself fmm voting on the transaction. 
In addition, the fmal rule on corporate 
opportunity incorporates a safe harbor. 
The corporate opportunity safe harbor 
applies if there is disclosum to the 
board of directors, and a disinterested 
and independent majority of the board 
rejects the proposed business 
opportunity. 

The final rule reduces the number of 
conflicts of interest, corporate 
opportunity and hazard insurance 
regulations and policy statements from 
eight to three and results in a net 
reduction of more than five pages of 
CFR text. As proposed, OTS has 
removed in their entirety five 
unnecessary. duplicative and outdated 
regulations and policy statements: 
$545.126 (referral of insurance 
business), 5 556.16 (insurance 
agencies-usurpation of corporate 
opportunity), 5 563.33 (restrictions 
involving loan services), 5 563.44 wJans 
involving mortgage insurance) and 
0 571.4 (hazard insurance). The 
remaining three pmvlsions-loan 
pmcurement fees, ccmnicts of interest, 
and corporate opportunity-will be 
retained in the form of regulations. but 
streamlined and clarified. 

OTSs objective is to reduce 
regulatory burden cm savings 
assodations to the greatest extent 
possible consistent with statutory 
requirements and safety and soundness. 
ln the context of conflicts of interest. 
corporate oppotiunity and hazard 
insumnce. we believe maximum burden 
reduction can be achieved by pursuing 
three sped5c objectives. 

First. WB am attempting to eliminate 
duplication and overlap. For example. 
the policy statement regarding hazard 
insurance (8 571.4) has been largely 
superseded by the Interagency Real 
Estate Lending Guidelines.’ Similarly. 
the mgulatorypmvisions prohibiting B 
savings association from conditioning 
the extension of cmdit on the borrower 
obtaining certain other services from the 
institution [tying arrangements) 
(S 563.35) have been superseded by 
tying prohibitions in section 5(n) of the 
Home Owners’ Loan Act of 1933. as 
amended (HOLAl.4 Additionally. the 
regulatory provisions governing kick- 
backs and unearned fees for loans 
[§ 563.40) are largely duplicative of the 
Real Estate Settlement Practice Act of 
1974 (RESPA).“. 

Second, as part of its reinvention 
effort, OTS is seeking to move away 
from regulations that micromanage thrift 
operations. Accordingly, today OTS is 
repealing in their entirety detailed 
regulations concerning when federal 
thrifts can refer customers to affiliates 
that sell insurance, leaving insurance 
referrals to be handled in the same way 
as other corporate opportunity issues. 

Third. in its reinvention effort, OTS is 
seeking to enhance the conciseness and 
clarity of its regulations. Accordingly, 
each of the three final rules has been 
redrafted using plain language 
techniques pioneered by the Department 
of Interior and pmmoted by the 
Reinvention Initiative. 

In summary, OTS believes that 
regulations should generally be limited 
to essential safety and soundness 
requirements. If regulations am 
unnecessarily detailed and rigid. 
regulated entities may find themselves 
unable to respond to market 
innovations. Today’s final rule achieves 
what OTS believes is-the right balance 
by placing key safety and soundness 
requirements in binding regulations and 
putting mom expansive guidance on 
prudent practices in the Thrift Activities 
Regulatory Handbook. 

II. Summary of Comments and 
Description of the Final Rule 

A. Gmeml Discussion of the Comments 

The public comment period on the 
June 14 proposal closed on August 13, 
1996. Ten commentem responded to the 
notice of pmposed wemaking. Four 
state and national trade assaciatlons. 
three federal savings assodattons. one 
law 5rm. one dual bank and savings and 
loan holding company. and one 
mortgage insumnce corporation 
submitted comments. 

All but three of the commenters 
generally supported MS effort.3 tcl 
update and streamline its conflicts of 
interest. corporate opporfunity and 
hazard insurance regulations and policy 
statements. Commentem commended 
OTSs proposed elimination of 
duplicative. overlapping and 
burdensome rastrictions and indicated 
that the proposed maditications would 
give institutions greater flmdbility in 
stmchulng their opemtiolls. 
Commenters believed that the proposed 
changes would significantly reduce 
regulatory burden on the thrift industry 
and promote operational flexibility. 

several cclmmentem raised cmmenls. 
however. that the proposed conflicts of 
interest and corporate opportunity 
regulations were unclear and failed to 
give meaningful guidance-about what 
practices were pmhibited. Commenters 

also expressed concern that OTS’s 
intended approach for dealing with 
corporate opportunity within a holding 
company structure was only to be part 
of guidance and not included in the 
regulatory text. In response. OTS has 
refined the language of tbe rules and 
provided examples in the preamble to 
clarify the scope of the provisions. 
These concerns and OTS’s responses are 
addressed in detail in the description of 
tbe final rules. 

A few commenters expressed concern 
over the elimination of the hazard 
insurance provision allowing thrifts to 
force-place insurance and to reject 
policies that would provide inadequate 
protection to the institution. They 
agmed with OTS’s view that these were 
matters of general safety and soundness 
principles with respect to lending 
practices, but believe that thrifts w&d 
be in a weaker bargaining position with 
borrowers if these provisions were 
removed. These concems are discussed 
in detail below in the section-by-section 
analysis in reference to 55 563.35 and 
571.4. 

B. Section-bj--Section Analysis 

1. Codias of Interest 

section 5ls.3.35 Restrictfons Involving 
Loan setices 

OTS proposed deleting paragraph (a) 
of § 563.35, which mmmemtes specific 
services typically involved in real estate 
lending that cannot be “tied” tcl the 
granting of a loan. OTS received no 
comments on this paragraph. which is 
duplicative of HOLA section 5($. The 
pare ph is deleted as pmposed. 

O~pmposed to remove paragrapi 
(b) of S563.35. which mquires a savings 
assocaion to lnfomlbormwem of their 
right to fmely select providers of 
insxirance services (e.g.. hazard and 
mortgage insurance 1 and pmgmph [cl. 
which provides that a savings 
association may refuse to make a loan if 
the borrower’s choice of insurance 
services would pmvide insufficient 
covemge. 

OTS received no amnments on 
pamgmph (b). One commenter mgsd 
OTS to mtain paragraph (c) to protect 
thrifts6umhavingtoacceptIMumnca 
that pmvided insufficient coverage. 
OTS’s significantly streamlined and 
revissd lemling rules sets forththe basic 
rules governing lending practices. 
Federal savings associations have the 
authority under these rules to refuse to 
make loans in the absence of adequate 
insurance coverage, with or without 
paragraph [c) of 5 563.35. Coincident 
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with this authority, borrowers must be 
provided the right to freely select 
insurance carriers, within the 
parameters established by the savings 
associations as necessary to meet their 
legitimate business needs and consistent 
with applicable law. Although the 
cmmnenter noted that legislation bad 
been proposed in at least one state that 
would prohibit a lender from refusing to 
accept a hazard insurance policy from 
any insurer admitted in the state and 
selected by the borrower, OTS’s revised 
lending rules contain a detailed 
provision addressing preemption of 
state laws relating to lending practices.’ 
The states cannot force federal savings 
associations t0 accept insurance 
coverage that the associations deem 
inadequate. Accordingly. for the reasons 
set forth above and in the preamble to 
the proposed rule, paragraphs (b) and(c) 
are deleted as proposed. 

OTS proposed to delete paragraph (d) 
of § 563.35, which pmvides that a 
savings association must give residential 
borrowers R written itemization of fees 
in excess of $100 to be paid by the 
bormwer for the lender’s attorney. OTS 
received no comments on this 
paragraph. which is removed as 
proposed. Instead these settlement 
practices of savings .Jsmciationa will be 
governed by RESPA. 

Sedion 563.40 Restrictions on Loan 
Pmcurement Fees, Kickbacks and 
Une&ned Fees 

OTS proposed retaining in modified 
form paragraph (II) of S 5133.40. which 
prohibits certain persona hum receiving 
any fee in connecu0n with the 
pmcurement of a loan fmm the 
association or a subsidiary of the 
association. After considering the 
comments received. which are 
discussed below in Part EC.. 0T.S has 
decided to retain this paragraph with 
some technical mmxti0ns fmm the 
proposed rule. as new 5 580.130. 

OTS proposed deleting paragraph(b) 
of 5 563.40, which pmhibits the 
payment of unearned fess for loan 
origination end settlement services. This 
pmvision overlaps RESPA. OTS 
received no comments cm this 
paragraph. which is removed as 
proposed. 

Section 563.44 Mortgage Insumnce 

OTS pmposed to repeal % 563.44. 
which pmhibits a savings association 
(or service c0rporation affiliate) fmm 
insuring any loan with * mortgage 
insurance company if certain affiliations 
are present. 

One cmnmenter noted that it is 
appropriate to eliminate this provision 
because consumers am adequately 
protected by RESPA and the regulations 
pmmulgated thereunder, and conflicts 
of interests would ba covered by 
existing law. Another c0mmenter 
asserted that allowing thrifts to invest in 
mortgage insurance companies would 
create a conflict of interest that poses a 
risk to the safety and soundness of the 
thrift. 

As indicated in the preamble to the 
proposed rule. OTS believes that 
ccmnmn law fiduciary duties, the 
statutary rules governing transactions 
with affiliates, and OTS’s new conflicts 
of interest regulation are adequate to 
address any conflicts of interest relating 
to the mortgsge insurance business. OTS 
also notes that. under RESPA. a lender 
must disclose its interest in en affiliated 
mortgage company and give borrowers a 
choice of insurance pmviders. 

For these mesons and those set for& 
in the preamble to the proposed rule, 
5 563.44 is removed. as pmposed. 

section 571.7 confricts of Interest 
Policy Statement 

OTS proposed codifying this policy 
statement as a regulation, after m&ng 
modifications to clarify and simplify the 
language. OTS received two conunents 
urgingthe agency not to adopt a 
conflicts of interest regulation. As 
indicated in the preamble to the 
pmposed rule. fiduciary duties lie at the 
heart of safety and soundness. OTS 
b&eves a mgubation will saw as en 
important reminder to thrift insiders of 
their fiduciary duties to avoid conflicts 
of interest. Therefore. OTS is 
pmmulgating a contlicts of interest 
regulation. with some modifications 
from the proposal. as described below in 
Part KC. 

2. Gxpomte opporhtnity 

sectioIl545.126 Referral of xnsumnce 
Business 

CYTS pmpased removing 5 545.126. 
which prohibits a federal savings 
assodation from referring any insuranm 
business to an agency owned by officers 
or dimaors of the association. cn by 
individuals having.the power to direct 
its management. subject to certain 
exceptions. This section is removed; as 
pmposed. General corporate 
opporhulity principles will gwem 
insurance referrals, 

OTS also notes that the Deparhne,nt of 
Housing and Urban Development 
recently issued w&&ions that inter 
alio. govern fee payments for settlement 

service referrals.8 Savings associations 
are advised to review these rules for 
applicability to their operations. 

Section 556.16 Insumnce Agencies- 
Llsurpation of Corporate Opportunities 

OTS proposed to eliminate S 556.16. 
which substantially duplicates 
5 345.~6. and provides that a federal 
savings association’s corporate 
opportunity to engage in the insurance 
busmess is usurped if it refers any 
insurance business to an agency owned 
by officers or directors of the 
association, OI by individuals having the 
power to direct its management. subject 
to certain exceptions. OTS received no 
cmmnents on this section, which is 
removed as proposed. As noted above, 
general corporate opportunity principles 
will govern inswancs rwferr&. 

Section 571.9 Corpomte Opportunity 
in Savings Associations 

OTS proposed retaining in modified 
form, and codifying as a regulation. 
paragraph (a) of 5 571.9. which states 
that itis a breach of fiduciary duty for 
office=. directorwand cartain other 
persons to take advantage of a business 
0ppommity for his or her own or 
another person’s personal profit or 
benefit when tha opportunity is within 
tb.e corporate powers of the asoociation 
or its servica corporation and when the 
opporhulity is of pmsanw.r potential 
practical advantage to theassociation. 

OTS received two cmnments urging 
the agency not to adopt a corporate 
usurpation regulation. OTS believes that 
avoiding rapmate uaurpatin is 8s 
essential to safety and swndn~ an 
avoiding conflictsof interest. Themfore; 
it is adopting thumgtdati~.with 
mGdi5cfaions from the pmposal. as 
described below in Part lLC_ 

OTS pmposed removing paragraph ELI) 
of 5 571.9. which provides that a 
usurpation of mrpoiate opp.xhutity t0 
engage in the insurance businws is an 
lmsafe andutwntndpractice. OTS 
receivedno commenta on this 
provision. which ie removed ae 
pmposed. As noted above, OTS believes 
that the general pmhibiticm on 
usurpetion of co 0* opporhudty will 
be sufEcient to a dmsa anytlsurpstirm $ 
of iltamnm oppormnities. 

3. Hazard Insurance 

secwn 571.4 Hllzardlnsumnce 

OTS pmposed ‘8moving 6572.4. 
which contains detailed pmvisions 
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concerning a savings association’s 
obligation to require borrowers to 
maintain hazard insurance in a 
sufficient amount to protea the savings 
associatiou from loss in the event of 
damage to or destruction of the real 
estate securing the savings association’s 
108&S. 

OTS received two comments urging 
the agency to retain the prowsion as a 
protection to thrifts from law suits by 
borrowers relating to “force placing” 
insurance 9 and to modify the rule to 
snecificallv cover “force ulacine” 
G”rence. 

. 1 

OTS disagrees that a specific 
provision on hazard insurance is 
necessary for several reasons. First, 
details regarding hazard insurance are 
unnecessary in light of the general 
safety end soundness requirements set 
forth in OTS’s revised lending 
regulations and Lnteragency Real Estate 
Lending Guidelines as well as standard 
business practices in the mortgage 
lending industry. Second, savings 
associations clearly have the right to 
contract with borrowers to include 
whatever terms they deem appropriate 
in loan agreements (when not in 
contravention of law). including 
provisions governing force placing 
insurance. OTS’s elimination of its 
hazard insurance policy statement does 
not alter this right. 

For the reasons set forth above end in 
the preamble to the proposed rule, this 
section is removed as proposed. 

C. Description of Final Rule 

I. New S 560.130 Prohibition on Loan 
Procurement Fees 

OTS.is moving the prohibition on 
loan procurement fees (5 563.4o~all to e 
new section (Q560.130) in its Pert 560 
on Lending end Investment and is 
narrowing the scope of the rule. OTS is 
pmmulgating new 0 560.130 
substantially es proposed. with some 
technical corrections. 

The rule 
P 

mhibits directors. officers 
and natum persons having the power to 
control the menagement or policies of 
savings associations Corn mceivlng. 
directly or indirectly. any commission. 
fee or other compensation in connection 
with the procuremeqt of any loan by the 
savings association or a subsidiary of 
the savings association. 

The current rule applies to affiliated 
persons. This has been changed to 
nature1 persons. As OTS noted in the 
preamble to the proposed loan 

procurement rule. the revised regulation 
would not appiy to holding companies 
end holding company aiEliates of 
savings associations. Therefore. 
affiliates of thrifts that are mortgage 
brokers will be able to receive an arms- 
length fee when acting as agent 
soliciting loans for affiliated thrifts. It is 
OTS’s belief that loan procurement fees 
paid to corporate affiliates pose less risk 
than those paid to individuals because 
these fees will be subject to section 238 
of the FRA and corporate affiliates will 
generally have less ability than officers 
and directors to influence the daily 
workings of en institution’s loan 
approval process. OTS wants to clarify 
here that the revised rule is not 
intended to cover payments made in the 
ordineiy course of business in the form 
of dividends or capital gains received by 
shareholdersof the holding company 
who are also officers or directors of the 
savings association. In addition. it is 
OTs’s view that to “receive” a 
prohibited payment. B person must have 
accepted that payment. For example, it 
is not enough that a payment is made 
to the person’s eccnunt without his or 
her knowledge or consent. 

OTS mceived one comment urging the 
agency to eliminate the loan 
procurement rule. This commenter 
believed that the proposed rule wee to” 
vague and that the common law duties 
of loyalty and cam. other OTS guidence 
end RESPA am sticlent to address the 
subject matterof the regulation. 

OTS dieagrees. As indicated ln the 
preamble to the proposed rule, the 
regulation has been emended from 
current 8 563.40 to more precisely tailor 
the scope of the regulation to the 
persons the agency believes should be 
covered and the practices the agency 
wishes to prohibit. While OTS agrees 
that the subjectmatter of this rule is 
generally covered by common law 
fidudary duties and other OTS 
guidance. OTS c0nthmes to believe that 
loan procurement fees paid to the 
persons enumerated in the rule pose a 
particular threat to the safety and 
soundness of swings ass”dati0n.% such 
fees pmvide incentives to these 
individuals to bring loaue into the 
association end to press for their 
approval. without giving proper 
consideration to whether they am a. 
good investment for the institution. 
Therefore, OTS belleves that a specific 
rule addressing loan pmamment fees is 
appropriate. 

Accordingly. 8 563.40(a) is amended 
and moved to new 5 560.130, as 
proposed, with technical comaztions. 

2. New S 563.200 Conflicts of lnteresr 

OTS proposed codifying its conflicts 
of interest policy statement I§ 571.7) as 
a regulation in new J 563.200 and 
clarifymg and simplifying the text of the 
rule. OTS’s proposed conflicts of 
interest regulation prohibited directors. 
officers, employees, persons having the 
power to control the management or 
policies of savings associations. end 
other persons who owe fiduciary duties 
to savings associations horn advancing 
their own personal UT business interests. 
or those of others. at the expense of the 
institutions they serve. 

OTS is making two changes in the 
fmal rule from the proposal after 
considering issues raised in the 
comment letters. First. two commentem 
pointed out that the phrase “or those of 
others” was vague. OTS agrees and is 
therefom modifying this phrase to read 
“or those of others with whom you have 
e personal or business relationship.” 
This language more precisely identifies 
those related interests that would give 
rise to a conflict of interest. 

Second, one commenter suggested 
that OTS include in the regulation a safe 
harbor lo provide greater certainty about 
what transactions are excluded from the 
mle. OTS is sympathetic to the 
commenter’s desire for greater certainty 
in this area; however, OTS is not 
including a safe harbor provision ir. its 
mgulation. To give greater guidance 
regarding what transactions may be 
excluded, OTS is adding a paragraph to 
the end of its contlicts of interest rule 
that provides that if a person with a 
fiduciary duty to a savings association 
has en interest in a matter or transaction 
before the board of directors, he or she 
must do three things. First. the person 
must disclose to the board of directors 
all material non-privileged information 
relevant to the board’s decision. This 
includes the exisdstence. nature end 
extent of his or her ca&cting inters& 
and the facts known to the person as to 
the matter or transection under 
consideration. Second, the internsted 
person may not participale in the board 
discussion of the matter. Third, if the 
person with the conflict is a director. he 
or she must mcuee himself or herself 
from voting on the matter.‘0 Absent 
unusual drcumstances, OTS will not 
take enforcement action against a person 
who has complied with these 
req”irernen~S. 
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Several comments sought additional 
clerification of the types of conduct that 
would be acceptable or impermissible 
under the rule. OTS wants to emphasize 
that the regulation is a refornmlation of 
the current policy statement. written 
more concisely, and is intended to 
encompass the cmnmon law of confLicts 
of interest es it has been articulated in 
Director’s Orders. The regulation does 
not impose any new requirements on 
persons covered by ths rule but 
reiterates general common law 
standards on the fiduciary duty officers, 
directors and others owe to the 
institutions they serve. Prior OTS 
interpretations of the policy statement 
will continue to provide guidance as to 
the scope of the rule. 

To further clarify the type of conduct 
OTS intends to include and exclude 
from the coverage of the rule. the 
following examples am provided. A 
person who owes a fiduciary duty to a 
savings association and receives money 
or other benefits (e.g., a loan, 
forgiveness of debt, goods or services) 
from a third party in return for the 
savings association granting a loan to or 
purchasing property from the third 
party would be receiving a benefit that 
is covered by the rule. Sirnilerly. 
payments by the third party to a spouse. 
child, parent. sibling or business partner 
of e person identified in the rule would 
generally provide a benefit to the person 
because of the personal or business 
relationship and would likewise be 
covered by the rule. I” addition. a 
person who owes a fiduciary duty to a 
savings association may not advance a 
trensactio” b&wee” the savings 
association and companies in which 
that persons owns shares.. is on the 
board of directors or is a” officer. at the 
expense of the institution. 

Generally, a person will not be 
deemed to be advancing his, her or its 
interests at the expense of the 
institution if the transaction complies 
with sections 23A and 23B of the 
Federal Reserve Act @X4).” Federal 
Reserve Board Regulation 0, and the 
safe harbor described above.12 Likewise, 
the rule does not prohibit a” executfve 
officer, director or principal shareholder 
horn receiving a loan from the 
association in accordance with 12 CFR 
563.43. 

Section 571.7 is amended. codified es 
a regulation, and moved to new 
!j 563.200. with changes from the 
proposal, as indicated above. 

3. New § 563.201 Corporate Opportunity 

Peragraph (a) of OTs’s proposed 
corporate opportunity regulation 
prohibits directors or officers of savings 
associations, persons having the power 
to control the management or policies of 
savings associations end other persons 
who owe a fiduciary duty to savings 
associations from taking advantage of 
corporate opportunities belonging to 
their savings association or its 
subsidiaries. Paragraph 6) of the 
proposed rule indicates that a corporate 
opportunity will be deemed to belong to 
the savings association iE (il it is within 
the corporate powers of the savings 
association or its subsidiary; and [ii) the 
opportunity is of present or potential 
practical advantage to the savings 
~ssodation, dirwtly or through its 
subsidiary. 

OTS indicated in the preamble to the 
proposed rule and reiterates here, that 
the agency intends for common law 
standards governing usurpation of 
corporate opportu”ity to be applied in 
determiningwhen a” opportunity 
would be of present or potential 
practical advantage to a” institution. 
Examples of the types of issues that 
should be considered under this 
standard include, without limitation. a” 
institution’s iinencial conditionand 
management resources, the level of risk 
presented by the business, and potential 
profit from the business weighed against 
any profits that might arise from transfer 
of the business. Prior OTS 
interpretations have indicated that a 
USurp.¶tiO” of corporate opportunity 
does not occur when en institution 
receives fair market value cortsideration 
for transfer of a line of business. By 
delinitio”, a” institution that receives 
fair market value receives as much as it 
conveys. 

OTS received several conunents on its 
pmposed corporate opporhmity 
regulation. OTS is making one change to 
the finel rule to reflect the co”mlents 
received. One commenterurged OTS to 
include e provision in the regulation 
recognizir~ the role of the board of 
directors in determining whether a” 
opportunity is advantageous to the 
institution. OTS agmes with this 
suggestion. OTS is adding a peragmph 
to the new regulatio” which pmvides 
that OTS will not deem a person to have 
take” advantage of a corpomte 
opportu”ity belongi”g to the Eavings 
association if a disinterested and 
independent majority of the savings 
association’s board of directors, after 
receiving a fulland fair presentation of 
the matter. rejected the opportunity as a 
matter of sound business judg”m”t. This 
safe harbor is not intended to aff&t the 

rights of others, for example the Federal 
Deposit Insurance Corporation or 
shareholders. to bring actions alleging 
usumation of cornorate ou”ortunitv 
under applicable 

A “disi”tereste& direc;or is one’ 
revisions of law. 

without a” interest in the matter or 
transaction before the board of directors. 
This determination will vary with the 
Facts end circumstances of each case. 
The examples set forth above in the 
discussion of the confIicts of interest 
rule provide some guidance on whether 
a director has a” interest in a 
transaction. A” “independent” director 
for purposes of this rule is: (il One who 
is not a salaried officer or employee of 
the savings association, any subsidiary, 
or any holding company affiliate: 13 and 
(ii) one who is not dominated or 
controlled by an interested director. 
What will be considered “a full and fair 
presentation of the facts relating to a 
given matter” wiII very depending upon 
the transaction. At a minimum. the 
Interested director must disclose the 
“ahwe and extent of his or her interest 
ill the tm”section. 

Several commenters addressed the 
language in the preamble concerning 
OTS’s intended treatment of business 
allocation withina holding company 
stmctm-e. OTS indicated that under the 
proposed regulation, the dealings of 
holding companies with their subsidiary 
thiiRs will be snbjea to the doctrine of 
usurpation of corporate opportunity to 
the same extent as provided by conmmn 
law. OTS noted, however, thatother 
pmvisions of law generally pmvide an 
adequate basis for regulating deslings 
between thrifts and their holding 
companies. Thus, barring egregious 
circumstance or instances where a 
thrift is undercapitalizedor 
Unpmfiteble, OTS supervisors and 
examiners will generally defer to 
holding company decisions regarding 
where to allocate lines of business 
within a holding company rdructure, 
provided there is no violation of 
sections 23A and 23B of the FRA or 
general principles of safety and 
saund”esr. 

Two commenters asked that this 
language be specifically included in the 
reguletio” or in hendbook guidPnca. 
OTS has determined “et to incorpora 
this le”g”ageL” the mgllL&.iarr for 
wvemlreasons: First. it is the agency%. 
view that the standard it has enunciated 
forthe treatment afholding companies 
is not specific enough to be included I” 
mgulatory text. Second, holding 
companies are covered by the mle and 
OTS reserves the right to take action 
against holding companies for 






